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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Comcast Cable Communications, LLC,
on behalf of its subsidiaries and affiliates
CSR No.
For Determination of Effective Competition in:
Albany, CA (CA0014)

El Cerrito, CA (CA0574)

Pinole, CA (CA0069)

To: Chief, Mcdia Bureau

PETITION FOR SPECIAL RELIEF

Comcast Cable Communications, LLC, on behalf of its subsidiaries and affiliates
(“Comcast™), pursuant to Sections 76.7 and 76.907 of the Commission’s rules,' requests that the
Commission find that Comcast faces “effective competition” in the above-referenced California
franchise areas (the “Franchise Areas”).

The Communications Act of 1934, as amended (the “Act”), and the Commission’s rules
provide that cable television rates may be regulated only in the absence of effective competition.2
Cable operators are entitled to demonstrate that effective competition exists on a franchise-by-
franchise basis.> When a cable operator demonstrates that effective competition exists within a

franchise area, cable rates in the affected area are no longer subject to regulation.4

147 C.F.R. §§ 76.7 and 76.907.
247 U.S.C. § 543(a)(2); 47 C.F.R. § 76.905(a).
347 C.F.R. §76.907.

4 See Implementation of Sections of the Cable Television Consumer Protection and Competition
Act of 1992, Rate Regulation, 8 FCC Red. 5631, 5664-5665 (1993) (“Rate Order”).
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Under the “competing provider” test set forth in Section 623(1)(1)(B) of the Act and
Section 76.905(b)(2) of the Commission’s rules (the “Competing Provider Test”), a cable system
will be deemed subject to effective competition if:

(1) the franchise area is served by at least two unaffiliated multichannel video
programming distributors (“MVPDs™), each of which offers comparable
programming to at least 50 percent of the households in the franchise area;
and

(i)  the number of households subscribing to multichannel video programming
other than the largest MVPD exceeds 15 percent of the households in the
franchise area.’

As demonstrated below, the Competing Provider Test is easily satisfied in each of the
Franchise Areas — Albany, El Cerrito and Pinole -because two unaffiliated DBS providers serve
over 50 percent of the Franchise Area’s households with programming comparable to Comcast,
and the aggregate penetration rate reported for all “competing providers” far exceeds the 15

percent threshold in each of the Franchise Areas.’

I. THE COMPETING PROVIDER TEST IS SATISFIED IN EACH OF THE
FRANCHISE AREAS

The two prongs of the Competing Provider Test are straightforward and objective. Both
prongs of this test are clearly satisfied in each of the Franchise Areas.

A. Multiple Unaffiliated MVPDs Offer Programming Comparable to Comcast
to Over 50 Percent of the Households in the Franchise Areas.

The first prong of the Competing Provider Test requires that a franchise area must be

served by “at least two unaffiliated multichannel video programming distributors. . 2" This

547 U.S.C. § 543(1)(1)(B)(i) and (ii); 47 C.F.R. § 76.905(b)(2)(i) and (ii).
6 As explained below, the competing penetration figure includes subscribers from local MVPD

competitor AT&T, as well as from the two major DBS providers.

747 U.S.C. § 543(1)(1)(B)(); 47 C.F.R. § 76.905(b)(2)(i). Section 602 of the Communications
Act of 1934, as amended, defines “multichannel video programming distributors” to include
cable operators, as well as DBS and MMDS providers. See 47 U.S.C. § 522(13).
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requirement is easily satisfied, because the two major direct broadcast satellite providers
(DirecTV, Inc. and Dish Network, Corp.) (“DBS Providers”) are both unaffiliated with Comcast
and both “offer” programming that is comparable to Comcast to more than 50 percent of the
households in Comcast’s Franchise Areas.

Service of an MVPD is deemed “offered” under the Competing Provider Test when it is
both technically and actually available.> The Commission has determined that DBS service is
presumed to be “technically available” throughout the country due to its nationwide satellite
footprint.9 Comcast’s Franchise Areas are well within the satellite footprint of DirecTV and
Dish Network. Thus, both DirecTV and Dish Network are “technically available” in the
Franchise Areas.

DBS service is presumed to be “actually available” if households in a franchise area are
made “reasonably aware” that the service is available.!® The Commission has stated that “a party
may use evidence of penetration rates in the franchise area (the second prong of the competing
provider test ... ) coupled with the ubiquity of DBS services to show that consumers are

reasonably aware of the availability of DBS service.”!" The same reasoning applies here.

8 Rate Order at 7 29.

% See MediaOne of Georgia, Inc; Petition for Revocation of the Certification of Gwinnett County,
Georgia, 12 FCC Rcd. 19406, 9 5 n.16 (1997) (citing Rate Order at 5660-5661).

10 See Rate Order at 9 32 (citations omitted). See also Charter Communications, LLC d/b/a
Charter Communications Petition for Determination of Effective Competition in Fourteen North
Carolina Communities, et al, 19 FCC Red. 7003, 4 (2004).

' Comcast Cable Communications, LLC Petition for Determination of Effective Competition in
Various Michigan Communities, 23 FCC Red. 9595, 1 5 (2008), citing Mediacom Illinois LLC et
al.,, Eleven Petitions for Determination of Effective Competition in Twenty-Two Local Franchise
Areas in Illinois and Michigan, 21 FCC Red. 1175 (2006) (“Comcast — Various Michigan
Communities”). Thus, the Commission has not required the production of advertising to
demonstrate that households in the franchise area are “reasonably aware” of the availability of
DBS service. See Bright House Networks, LLC Petition for Determination of Effective
Competition (Lake Alfred and Dundee FL), 22 FCC Rcd. 4390, 6 (2007) (“Over more than ten
years, we have made hundreds of findings that households in particular franchise areas are

3
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DirecTV and Dish Network are among the largest MVPDs in the nation.'* With approximately
33.7 million subscribers nationwide,'* comprising approximately 33.7 percent of all MVPD
subscribers, ' ubiquitous advertising, and the substantial DBS penetration figures in the
Franchise Areas, it is clear that consumers in the Franchise Areas are “reasonably” aware of the
availability of DBS competitors."

The Competing Provider Test also requires that the programming offered by the
competing providers must be “comparable” to the programming offered by the cable operator. 16
The Commission’s rules define comparable programming as “at least 12 channels of video
programming, including at least one channel of nonbroadcast service programming.”17 The

Commission has repeatedly recognized that the DBS Providers offer comparable programming

reasonably aware that they may purchase DBS services based on localized evidence. These
accumulated showings amount to substantial evidence that households in all franchise areas are
reasonably aware that they may purchase DBS services. In at least one earlier reported decision,
we found households in a franchise area to be reasonably aware that they may purchase DBS
service solely based on evidence of DBS's nationwide growth and local subscriptions, without
reference to advertising or other promotion.”) (“Bright House Networks — Florida™).

12 See Thirteenth Annual Assessment of the Status of Competition in the Market for the Delivery
of Video Programming, MB Docket No. 06-189, FCC 07-206, § 76 (rel. Jan. 16, 2009).

13 See Press Release, DirecTV, DirecTV Announces Third Quarter 2011 Results (Nov. 3,
2011) (reporting that, as of Sept. 30, 2011, DirecTV (US) had 19.76 million subscribers),
available at http://investor.directv.com/releasedetail.cfim?Release]D=620542; Press Release,
DISH Network, DISH Network Reports Third Quarter 2011 Financial Results (Nov. 7, 2011)
(reporting that, as of Sept. 30, 2011, Dish Network had approximately 13.945 million
subscribers), available at
http://dish.client.sharcholder.com/releasedetail.cfm?ReleaselD=621211.

14 Press Release, SNL Kagan’s U.S. Multichannel Subscribers 4th Quarter 2010 Results, SNL
Kagan, March 15, 2011, available at http://www.snl.com/InTheMedia.aspx (reporting
approximately 100.1 million video subscribers in the U.S.).

13 See, e.g., Comcast — Various Michigan Communities at § 5; Bright House Networks — F\ lorida
at 9 6.

16 See 47 U.S.C. § 543(1)(1)(B)(i); 47 C.F.R. § 76.905(b)(2)(i).
1747 C.F.R. § 76.905(g).
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to Comcast under the Commission’s Competing Provider Test.'"® Each of the DBS Providers
offer well over 100 video channels, most of which are non-broadcast services.”” And, as shown
in the attached channel line-up, Comcast’s programming service offerings in the Franchise Areas
are substantially similar to the DBS programming services.?’

Based on the above facts, Comcast has satisfied the first prong of the Competing Provider
Test.

B. The Competing Providers Serve Greater Than 15 Percent of the Households
In Comcast’s Franchise Areas.

The second prong of the Competing Provider Test requires that the subscriber base of
competing MVPDs (other than the largest MVPD) exceeds 15 percent of franchise area
households. The Commission’s rules provide that once the first prong of the Competing
Provider Test is satisfied (as it is with the DBS service offerings in this case) the subscribers of
all qualifying MVPDs count toward the 15% penetration figure necessary for a determination of
effective competition (even if they are not available themselves to more than 50% of local
households).! AT&T offers competing cable service in the communities in each of the

Franchise Areas.?? Accordingly, the Competing Provider subscriber tallies presented in this

18 See, e.g., Comcast Cablevision of Maryland, Inc., Petitions for Determination of Effective
Competition (Charles County, MD), 19 FCC Red. 7130, 14 (2004) (“We find that the
programming of DBS providers satisfies the Commission’s program comparability criterion
because DBS providers offer more than 12 channels of video programming, including more than
one non-broadcast channel.”).

19 See Channel Line-ups of DirecTV and Dish Network, attached hereto as Exhibit 1.
20 See Comcast Channel Line-up, attached hereto as Exhibit 2.

2 See 47 C.F.R. § 76.905(f) (Emphasis added); see also Time Warner Entertainment Co., L.P. et
al. v. FCC, 56 F.3d 151 (D.C. Cir. 1995) (holding that the subscribers of all MVPDs, other than
the largest MVPD, may be aggregated to satisfy the 15 percent threshold).

22 AT&T’s “comparable” channel lineup is set forth in Exhibit 3.
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Petition for the Franchise Areas include subscribers from AT&T,” as well as from the two major
DBS providers. The resulting penetration figures easily exceed the 15% threshold in each of the

Franchise Areas:

Albany 16.19%
El Cerrito 23.97%
Pinole 28.84%

Because DBS Providers track their subscribers according to the zip codes where each
subscriber resides (rather than by political jurisdiction), Comcast relied on ZIP+4 codes
associated with each of the Franchise Areas to determine the number of local DBS subscribers.
The Commission has previously accepted the use of a ZIP+4 analysis as “reasonable and

24 and has

sufficiently reliable for purposes of determining the presence of effective competition,
stated its preference for this approach.25

To determine the relevant ZIP+4 codes for the Franchise Areas, Comcast contacted
Media Business Corp. (“MBC,” previously known as “SkyTrends”). MBC has developed a
process to accurately identify the ZIP+4 codes that correspond with the political boundaries of a
particular community. This process utilizes enhanced mapping software that correlates ZIP+4

codes with the U.S. Census Department’s “block group” level households. The “block group”

measurement is the most precise Census tool available to measure households within a very

23 Comcast obtained AT&T’s subscribership data for the Franchise Areas directly from AT&T,
and such data was provided to Comcast on the condition that Comcast seek confidential
treatment with respect to such information. Thus, Comcast submits AT&T’s subscriber figures
for the Franchise Areas as Confidential Exhibit 4 to this Petition (with a redacted version
attached).

2 See Cable One, Inc. Petition for Determination of Effective Competition in Pocatello, Idaho,
18 FCC Red. 12792, 9 8 (2003), quoting Falcon Cable Systems II, a California Limited
Partnership, d/b/a Charter Communications Petition for Determination of Effective Competition
in Twelve Oregon Cities, 17 FCC Red. 4648 (2002).

25 See Public Notice, “Commission Announces New Standards for Showings of Effective
Competition For Cable Service,” 23 FCC Red. 12067 (2008).
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small geographical area. With this software, MBC was able to identify the ZIP+4 codes that lie
within each of the Franchise Areas.”®

Comcast next provided all of the ZIP+4 codes for the Franchise Areas to the Satellite
Broadcasting and Communication Association (“SBCA”). SBCA is the national trade
association representing the two major DBS Providers, and it has assumed the responsibility for
compiling subscribership data and responding to data requests from cable operators and
franchising authorities engaged in effective competition proceedings. The DBS subscriber
numbers reported in the attached Effective Competition Tracking Reports (“ECTR”) from SBCA
reflect the total DBS subscribers within the individual ZIP+4 codes associated with each of the
Franchise Areas.”’

The Competing Provider Test also requires that the petitioning cable operator be the
largest MVPD in the franchise area. To meet this requirement, Comcast compared the
subscribership figures reported by SBCA and AT&T with its own subscribership, and was able
to confirm that its own subscribership exceeded DBS and exceeded AT&T subscribership in
each of the Franchise Areas.

To determine whether the combined DBS and AT&T subscribership exceeds the
statutorily mandated 15 percent threshold in the Franchise Areas, Comcast compared the

Competing Providers’ combined subscribership to the most recent U.S. Census occupied

26 See Letter from MBC (explaining ZIP+4 methodology), attached hereto as Exhibit 5.

27 See Confidential Exhibit 6. This exhibit includes all of the relevant ZIP+4 data relied on in
the Petition and the total ZIP+4-based DBS subscribership for each of the Franchise Areas.
Comcast is providing a redacted version of this exhibit, which excludes the DBS subscribership
numbers corresponding to the Franchise Areas, in order to present the aggregate DBS and
AT&T subscriber penetration figures and still maintain the confidential nature of the AT&T
subscribership tallies for these communities.
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household unit figures for each community.?® This comparison yields the aggregate penetration
rates for Competing Providers in each of the Franchise Areas.

As detailed in Confidential Exhibit 8, the aggregate subscriber penetration rates for the
DBS Providers and AT&T in the Franchise Areas, easily exceed the 15 percent threshold. »
Accordingly, Comcast meets the second prong of the Competing Provider Test in each of the
Franchise Areas.

Because Comcast meets both prongs of the Competing Provider Test in the Franchise
Areas, it faces effective competition in each of the Franchise Areas.

CONCLUSION

Comcast has demonstrated herein that it is subject to effective competition in each of the

three Franchise Areas under the Competing Provider Test. Based on the evidence presented

herein, Comcast respectfully requests that the Media Bureau issue an order acknowledging the

28 See Exhibit 7.

2 See Confidential Exhibit 8. This exhibit includes the combined DBS and AT&T
subscribership and penetration figures for the Franchise Areas. As noted above, at AT&T’s
request, Comcast is seeking confidential treatment with respect to the AT&T subscribership data
for the Franchise Areas. Accordingly, Comecast is providing a redacted version of this exhibit,
which excludes the DBS and AT&T subscribership numbers associated with the Franchise
Areas, in order to present the aggregate DBS and AT&T subscriber penetration figures and still
maintain the confidential nature of the AT&T subscribership figures for these communities.
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presence of effective competition in each of the three California Franchise Areas as of filing date

of this Petition.

April 10, 2012

DWT 19305811v1 0107080-000049

Respectfully submitted,

Comeast Cable Communications, LL.C
on hehalf of its subsidiaries and affiliates

By: Stes l_ai{- ¢ L & !_‘_-: /{ ’i"" ot ({.
Z@derick W. Giroux L f Ne

avis Wright Tremaine, LLP
1919 Pennsylvania Avenue, N.W., Suite 800
Washington, D.C. 20006
(202) 973-4200

Its Attorneys
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CERTIFICATION PURSUANT TO 47 C.F.R. § 76.6(a)(4)

The below-signed signatory has read the foregoing Petition for Special Relief, and to the
best of my knowledge, information and belief formed after reasonable inquiry, it is well
grounded in fact and is warranted by existing law or a good faith argument for the extension,
modification or reversal of existing law; and is not interposed for any improper purpose.

Respectfully submitted,

Comecast Cable Communications, LLC
on behalf of its subsidiaries and affiliates

By: (LL Ve & "‘L-\)éfc((’
T

ederick W. Glrou‘c

Davis Wright Tremaine LLP
1919 Pennsylvania Avenue, N.W.
Suite 800

Washington, DC 20006

(202) 973-4200

April 10,2012
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DECLARATION OF WARREN FITTING

I, Warren Fitting, declare, under penalty of perjury that:

1.

I am the Director of Rate Regulation for Comcast Cable Communications, LLC
(“Comcast™).

I have read the foregoing Petition for Special Relief (“Petition™) and am familiar
with the contents thereof and the matters referred to therein.

I have reviewed Comcast’s respective cable subscriber numbers for the Franchise
Areas at issue in this Petition, the DBS subscriber numbers provided by SBCA for
the individual Franchise Areas, and the AT&T subscriber numbers as desctibed in
the Petition. Comcast is the largest multichannel video program provider in each
of the Franchise Areas —Albany, El Cerrito, and Pinele.

The facts contained within the Petition are true and correct to the best of my
knowledge, information and belief.

A?r-'\[ 3; 20\Z Mﬁ_

Date

Warren Fitting
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EXHIBIT 1
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